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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed.! The decision to be entered

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2003,
t he taxable year in issue.
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is not reviewable by any other court, and this opinion should not
be cited as authority.

Respondent determ ned a deficiency in petitioners’ Federal
income tax for 2003 in the anpbunt of $1, 950.

The sole issue for decision is whether petitioners should
have i ncluded $7,807 of cancellation of indebtedness inconme on
their 2003 Federal incone tax return. W hold that they should
have done so and therefore sustain respondent’s determ nation.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

At the tinme the petition was filed, Stephen Bernard
Schachner (M. Schachner) and Jill Frances Schachner (jointly
petitioners) lived in Charlotte, North Carolina.

In 1994, while M. Schachner was taking classes at a | ocal
conmuni ty col |l ege, he borrowed $10, 030 from University Support
Services to purchase an Apple conputer (the Apple loan). At M.
Schachner’s request, his nother-in-law applied for the | oan on
hi s behal f, and both M. Schachner and his nother-in-|aw signed
the Application & Prom ssory Note, agreeing to be jointly and
severally liable for the | oan.

In 1995, petitioners filed a Chapter 13 bankruptcy petition

with the United States Bankruptcy Court for the Western District
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of North Carolina. A discharge was granted on April 7, 2000.
The Apple | oan was not discharged as a part of the bankruptcy
pr oceedi ngs. ?

I n 2003, approxi mately $7,807 of the Apple | oan debt
remai ned unpai d, and the debt was cancel ed by EduCap, Inc.
(EduCap), the successor to University Support Services and then-
current holder of the loan. EduCap mailed M. Schachner a Form
1099-C, Cancell ation of Debt, reporting the $7,807 discharge of
i ndebt edness.® At trial, M. Schachner testified that he did not
receive it.

Respondent’ s determ nation of a deficiency in petitioners’
Federal inconme tax for the taxable year 2003 was solely
attributable to petitioners’ failure to report the cancellation

of 1 ndebtedness incone.

2 The Application & Prom ssory Note makes it clear that the
Appl e loan is not dischargeable in bankruptcy during the first 7
years of repaynent. Additionally, the Apple |oan was found to be
nondi schar geabl e pursuant to a Stipul ated Order Determ ning
Character and Treatnent of C aimof University Support Services
entered as a part of the ch. 13 bankruptcy proceedi ngs.

3 Despite the fact that the Application & Prom ssory Note
made M. Schachner and his nother-in-law jointly and severally
liable for the Apple I oan, neither University Support Services
nor its successor, EduCap, Inc., appears to have regarded M.
Schachner’s nother-in-law as a debtor or | ooked to her for
repaynent of the loan. This approach is consistent with the
i ssuance of the Form 1099-C to M. Schachner in the full anount
of the discharged debt.
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Di scussi on*

Section 61 generally defines gross incone as “all incone
from what ever source derived’”. Section 61(a)(12) specifically
provi des that gross incone includes incone fromthe discharge of

i ndebt edness. See also Gtlitz v. Conmm ssioner, 531 U S. 206,

213 (2001); United States v. Kirby Lunber Co., 284 U.S. 1 (1931).

Section 108(a)(1) lists several exclusions fromthis general
rule, and petitioners argue that the exclusion in section
108(a) (1) (A applies because the “loan was discharged in [their]
Chapter 13 bankruptcy 4 years ago.”

Section 108(a)(1)(A) provides that gross incone does not
i ncl ude cancel | ati on of i ndebtedness inconme if the discharge
occurs in atitle 11 case. Title 11 of the United States Code
contains the provisions relating to bankruptcy, including the
rules related to 11 U . S. C. Chapter 13, Adjustnment of Debts of an
I ndi vidual with Regular Inconme. Yet the Apple | oan was
specifically not discharged--nor was it dischargeable--in the
bankruptcy proceedings. The |oan remai ned on EduCap’ s books
until it was witten off on April 30, 2003. Section 108(a)(1)(A)

does not apply.>®

4 The issue for decision is essentially legal in nature;
accordingly, we decide it without regard to the burden of proof.

5 The other exclusions listed in sec. 108(a)(1) are
i napplicable as well: Petitioners were not insolvent at the tine
t he debt was di scharged, the debt was not qualified farm
(continued. . .)
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Petitioners also claimthat they “are not the guarantor of
the loan.” At trial, M. Schachner attenpted to argue that since
he was not the “applicant”, the debt was not his. However, the
sinple fact remains that M. Schachner signed the Application &
Prom ssory Note, promsing to be held jointly and severally
liable for the debt. He received the proceeds of the | oan
directly. Further, the sole purpose in obtaining the |oan was to
enable himto purchase a conputer and further his education.?®
M. Schachner’s attenpt to avoid responsibility and place the
debt and its consequences solely with his nother-in-lawis
unavai |l i ng.

To the extent petitioners have made ot her argunents, the
Court concl udes such argunents are without nerit.

As no exclusion applies and the debt was clearly M.
Schachner’s responsibility, petitioners should have incl uded
$7,807 of cancellation of indebtedness incone in their gross

i ncome on their 2003 tax return.

5(...continued)
i ndebt edness, and the debt was not qualified real property
busi ness i ndebt edness. See sec. 108(a)(1)(B), (C, and (D)

6 The Court finds it worth noting that, although he never
finished his degree, M. Schachner has been enployed with
M crosoft Corp. since 1999 and earns a substantial salary, no
doubt due in part to this education.
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Concl usi on

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect our disposition of the disputed issue,

Deci sion will be entered

for respondent.




